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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PPG INDUSTRIES OHIO, INC.
Qpposition No. 91175449

Opposer,
\2
PPG DIRECT MERCHANT, INC.
Applicant.

OPPOSER’S MOTION FOR DEFAULT JUDGMENT

Pursuant to 37 C.F.R. § 2.120(g), Obposer PPG Industries Ohio, Inc. (“PPG”) hereby moves
for default judgment against Applicént PPG Direct Merchant, Inc. (“PPG Direct”) for failure to
respond to an order of the Board compelling discovery. In support of this Motion, PPG sets forth the
following:

- BACKGROUND

1. On June 19, 2007, PPG served a set of Interrogatories, Requests for Production of
Documents and Things, and Requests for Admissions on PPG Direct. (See Declaration of John W.
McIivaine’, 9 2, attached hereto as Exhibit E). Copies of these discovery requests are attached hereto
as Exhibits A, B and C respectively.

2. PPG Direct has never served responses to these discovery requests. (See Declaration
of John W. Mcllvaine, § 2).

3. PPG Direct has not sought an eﬁtension of time to respond to these outstanding
discovery requests. (See Declaration of John W. Mcllvaine, 9 2).
4. The undersigned counsel of PPG contacteci counsel for PPG Direct on July 31, 2007

in an attempt to resolve the discovery issues. The issues were not resolved. Counsel for PPG Direct




simply stated he was waiting for his client to respond. (See Declaration of John W. Mcllvaine, § 3).
A copy of a letter dated August 1, 2007 from the undersigned to Jeffrey M. Furr, Esq. is attached as
Exhibit D.

5. On August 21, 2007, after the close of the discovery period, PPG filed a Motion to
Compel Discovery Responses and Brief in Support Thereof. A copy of this Motion is attached as
Exhibit F.

6. On September 6, 2007 the Board issued an Order suspending this proceeding pending
dispositior; of PPG’s Motion to Compel. A copy of this Order is attached as Exhibit G.

7. On February 27, 2008, the Board issued an Order granting PPG’s Motion to Compel.
Pursuant to this Order, PPG Direct was given thlrty (30) days from February 27, 2008 to serve upon
PPG full and complete answers to all interrogatories and all document requests, without objection.
A copy of this Order is attached és Exhibit H.

8. PPG Direct failed fo serve upon PPG any responses to PPG’s discovery requests by
the Board-imposed March 28, 2008 deadline, and has yet to serve upon PPG any responses, in clear
violation of the February 27, 2008 Order. (See Declaration of John W. Mcllvaine,  5).

ARGUMENT

9. If a party fails to comply with an order of the Board, “the Board may make any
appropriate order, including any of the orders provided in Rule 37(b)(2) of the Federal Rules of Civil
Procedure[.]” 37 C.F.R. § 2.120(g)(1). One such order, particularly appropﬁafe for failure to obey a
discovery order, is a rendering of a default judgment against the disobedient party. F.R.C.P.
37(b)(2)(A)(V).-

10.  While entry of default judgment is a harsh remedy, such remedy is appropriate in

situations like this where a party has repeatedly ignored the opposing party’s requests for discovery




and disregarded an order of the Board compelling such discovery. See, e.g., MHW Lid. v. Simex,

Aussenhandelsgesellschaft Savelsberg KG, 59 USPQ.2d 1477 (TTAB 2000).

11.  Infact, the present situation is not unlike that in MHW Ltd. where one party, in that
case the Opposer, failed to respond to the Applicant’s requests for discovery and disregarded the
Board’s Order to Compel. 1d. at 1477-8. In résponse to Applicant’s motion for default judgment,
the Board granted Applicant’s motion and dismissed the opposition with prejudice. Id. at 1479.

12.  Because PPG Direct has blatantly disregarded the orders of the Board and caused an
unnecessarily protracted proceeding, any prejudice that PPG Direct may experience from a default
judgment being entered against it is more than warranted. |

PRAYER FOR RELIEF

13.  WHEREFORE, PPG prays that the Board issue an order entering a default judgment

against PPG Direct sustaining the instant Opposition.

Respectfully submitted,

" ‘Dated: April 10, 2008 Z/

§W! Mcllvaine -
eglstra’uon No. 34,219
J. Matthew Pritchard
Registration No. 46,228
Bryan P. Clark
Registration No. 60,465

THE WEBB LAW FIRM

700 Koppers Building

436 Seventh Avenue

Pittsburgh, PA 15219

Telephone: (412) 471-8815
Facsimile: (412) 471-4094
E-mail: webblaw@webblaw.com

Attorneys for Opposer
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of OPPOSER’S MOTION FOR DEFAULT
JUDGMENT was served via U.S. Mail, postage pre-paid, this 10th day of April, 2008 upon the
following:

Jeffrey M. Furr, Esq.

Furr Law Firm
2622 Debolt Road
W (—"_—”——.
‘ 8 VAN /
/ﬁomey for Opposer

Utica, OH 43080







IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PPG INDUSTRIES OHIO, INC.
Opposition No. 91175449
Opposer,
V.

PPG DIRECT MERCHANT, INC.

Applicant.

OPPOSER’S FIRST SET OF INTERROGATORIES DIRECTED TO APPLICANT

Pursuant to Rule 33 of the Federal Rules of Civil Procedure and 37 C.F.R. § 2.120,
Opposer, PPG Industries Ohio, Inc. (“PPG”), through its counsel, hereby propounds the
following Interrogatories to Applicant, PPG Direct Merchant, Inc. (“PPG Direct”). Applicant is
requested to provide its written response to these Interrogatories within thirty (30) déys of the
date of service herein.

L INSTRUCTIONS AND DEFINITIONS

A. These Interrogatories require responses, which are complete and accurate as of the
date when such responses are made.

B. These Interrogatories are continuing in character so as to require Applicant to
supplement its responses, including the identity of each person who has knowledge of
discoverable matters, the identity of each expert whose testimony is to be used by Applicant, the
subject matter on which the expert is expected to testify and the substance of the expert’s
testimony.

C. As used herein, the following definitions apply:




1. Communication. The term “communication(s)” means the information

that has been transmitted (in the form of facts, ideas, inquiries, or otherwise), regardless of the
means utilized.

2. Document.  The term “document(s)” has the meaning ascribed to it in
Fed. R. Civ. P. 34(a), and includes, but is not limited to, every writing or record of every type
and description that is or has been in the possession, cqntrol or custody of Applicant or of which
Applicant has knowledge, including without limitation: originals, masters and copies of writings,
including handwritings and printed, machine-readable matter, computer files and typed or other
graphic or photographic matter. A document bearing any notation not a part of the original text
is to be considered a separate document. A draft or non-identical copy is a separate document
within the meaning of this term.

3. Data. The term “data” shall mean any facts, documents or
communications, oral or otherwise, of which Applicant has knowledge, information or belief.

4. Identify or Specify. As used herein, “identify” or “specify” when used

in reference to:

(a) a person who is an individual shall mean to state his or her full
name, present or last known residence address (designating which) and present or last known
position or business affiliation (designating which), job title, employment address and business
and residence telephone numbers;

(b)  a person who is a firm, partnership, corporation, proprietorship,

association or other organization or entity shall mean to state its full name, present or last known

address (designating which), telephone number, legal form of such entity or organization
(including state and country of incorporation and organization), and the identity of its present

-2




and former officers, directors, controlling shareholder(s) and all employees, agents and staff
members who have responsibilities relating to use of trademarks;

(©) data shall mean to state, in the case of a document, the title Gf
any), the date, author(s), sender(s), recipient(s), the identity of the person(s) signing it, type of
document (i.e., a letter, memorandum, book, telegram, chart, etc.) or some other means of
identifying it, its present location or custodian, and whether Applicant is in possession of the
original, master or copy thereof.

5. Applicant and PPG Direct.  The terms “Applicant” and “PPG Direct”

shall mean, PPG Direct Merchant, Inc. and, where applicable, its officers, directors, employees,
stockholders, trustees, partners, predecessors, divisions, corporate parent, subsidiaries, affiliates
and agents, both domestic and foreign. The term “Applicant” also includes any and all
predecessors of PPG Direct Merchant, Inc. Terms “Applicant” and “PPG Direct” shall include
any foreign officers, directors, eﬁployees? stockholders, trustees, partners, predecessors,
divisions, corporate parent, subsidiaries, affiliates and agents.

6. Opposer. The term “Opposer” shall mean PPG Industries, Inc. and/or
PPG Industries Ohio, Inc. and, where applicable, its officers, directors, employees, stockholders,
trustees, partners, predecessors, divisions, corporate parent, subsidiaries, affiliates and agents.
The term “Opposer” also includes any and all predecessors of PPG Industries, Inc. and PPG
Industries Ohio, Inc.

7. Person. The term “person” shall include, without limitation, any
natural person or any business, business association, business entity, partnership, corporation,

legal or governmental entity.




8. And and Or. The connectives “and” and “or” shall be construed broadly,
both conjunctively and disjunctively to bring within the scope of the discovery request all
responses that might otherwise be construed to be outside of its scope.

9. Date. The term “date” shall mean the exact day, month and year, if
ascertainable, or if not, the best approximation, including the temporal relationship to other
events.

10.  Applicant’s Mark. The term “Applicant’s Mark™ includes the marks

“PPG” (U.S. Application Serial No. 78/824,456) and “PPG and Design” (U.S. Application Serial
No. 78/824,477) as well as all extensions, derivatives and variant spellings.

11.  Opposer's Mark. The term “Opposer’s Mark” refers to “PPG” and all

. derivatives, extensions, variant spellings and ldgos thereof.

II. INTERROGATORIES

INTERROGATORY NO. 1

With respect to Applicant’s Mark state the following:

(@  the date on which the decision was made to adopt Applicant’s Mark and the
identity of the person or persons responsible for Applicant’s decision to adopt Applicant’s Mark;

(b)  whether, at the time the decision was made to adopt Applicant’s Mark, Applicant
and/or the person or persons identified in part (a) of this interrogatory were aware of the
existence of Opposer or Opposer’s Mark;

(c) identify all documents which refer or relate to the adoption of Applicant’s Mark
by Applicant.

ANSWER:




INTERROGATORY NO. 2

Describe in detail all the “clothing” goods, as set forth in Applicant’s U.S. Trademark
Application Serial No. 78/824,477 and U.S. Trademark Application Serial No. 78/824,456.

ANSWER:

INTERROGATORY NO. 3

Identify each product sold by Applicant under Applicant’s Mark since the date of first use

in the United States or abroad, indicating specifically:

(a) the date of tl-le first sale in commerce for each product sold in the United
States, the states within which each such product has been sold and the volume of sales activity
within each state for each such clothing product; and

(b)  the date of Applicant’s first expenditure for advertising and/or promotion
of each such product and the states where each such product has been advertised or promoted;

(¢)  the date of first sale for each product sold abroad, the location where the
products were sold and the volume of the sales for the product in that location;

(d) the date of Applicant’s first expenditure for advertising and/or promotion
of each guch product and the countries where each such product has been advertised or
promoted.

ANSWER:

INTERROGATORY NO. 5

Describe, with specificity, the channels of trade through which the products sold under
Applicant’s Mark are, or will be, distributed and sold, and describe in detail those customers for

each such product.




ANSWER:

INTERROGATORY NO. 6

Describe the manner in which Applicant’s products and/or services are or will be
advertised or promoted to prospective customers in connection with Applicant’s Marks,
including the class of customers to whom the mark is or will be exposed and/or marketed, and
including those promotional or advertising materials used or intended to be used in connection
therewith.

ANSWER:

INTERROGATORY NO. 9

State whether Applicant is aware of any instance in the United States or elsewhere in
which a person had indicated (by correspondence, oral statement, telephone or any other type of
communication) that he or she was confused or mistaken as to the origin of any product and/or
service \;vhich had been pxdmoted or sold under Applicant’s Marks. If the answer to this
Interrogatory is anything other than an unqualified negétive, state the following with respect to
each such instance:

(a) the identity of each person, firm, corporation, association or other entity
involved, the date on which the instance occurred, the content of the communication and the
manner in which the communication occurred;

(b)  state whether a record was made of any such instance or instances and, if

so, identify the person or persons having custody of such record or records;




(c) identify those documents in the possession, custody or control, or
otherwise known to Applicant which refer or relate in any way to each such instance.

"ANSWER:

INTERROGATORY NO. 10

Identify those documents constituting, relating or referring to marketing research,
investigation or testing of the level of public recognition of Applicant’s Marks in the United
States or abroad; the types of goods or services with which consumers associate said mark; and
any confusion (or lack of confusion) between Applicant’s Marks and any other name, mark,
product or descriptive term.

ANSWER:

INTERROGATORY NO. 11

Identify any persons or entities known to Applicant, other than Applicant and Opposer,
who utilize the term “PPG” or a colorable imitation thereof, in the United States or abroad in
connection with clothing, indicating the specific term, the product and/or service with which the
term is used, the nature and location of the use and the manner in which such use came to
Applicant’s attention; identify any communications by or on behalf of Applicant with such
persons or entities or their representatives; and identify any documents and things relating or
referring to such persons or entities, or the mark or term involved.

ANSWER:




INTERROGATORY NO. 12

If Applicant has conducted or at its request has had conducted any trademark searches,
trade name searches, directory searches, searches of federal and/or state registrations and the like
for marks in the United States containing the word “PPG”; identify those search reports, their
authors and correspondence relating thereto; and identify the person or persons most
knowledgeable concerning such searches.

ANSWER:

~ INTERROGATORY NO. 13

State whether Applicant is affiliated or connected in anyway with yesppg.cn and/or
ppgcentral.com or any pages related or dependent on yesppg.cn and/or ppgeentral.com.

ANSWER:

INTERROGATORY NO. 14

Identify those persons who prepared any answer or portion of any answer to these
interrogatories or who participated in such preparation by gathering the information, documents
or otherwise, and specify which answer or portion thereof each person provided or prepared.

ANSWER:

INTERROGATORY NO. 15

If Applicant denies any of the Requests for Admissions served herewith, identify those
facts which support such denial and those documents containing information on which Applicant

bases such denial.




ANSWER:

INTERROGATORY NO. 16

Identify any and all companies affiliated with Applicant, including parent companies,
subsidiaries, divisions or sister companies, whether or not such affiliates are foreign or domestic.

ANSWER:

INTERROGATORY NO. 17

Identify all officers and managerial employees of Applicant, including parent companies,
subsidiaries, divisions or sister companies, whether or not such affiliates are foreign or domestic,
further including each person’s title.

ANSWER:

INTERROGATORY NO. 18

Identify all entities, foreign and domestic, be they natural persons or legal entities, having‘
any ownership interest in Applicant.

ANSWER:

INTERROGATORY NO. 19

Identify “PPG Shanghai”.

ANSWER:




INTERROGATORY NO. 20

State whether “PPG” is an acronym and if so, what does it stand for?

ANSWER:

INTERROGATORY NO. 21

State the first use date, if any, by Applicant of the terms “Perfect Products Group” in the
United States or abroad and identify all documents evidencing such first use.

ANSWER:

INTERROGATORY NO. 22

Has Applicant started a website in the United States in connection with Applicant’s Mark
- yet?

ANSWER:

-10 -




INTERROGATORY NO. 23

Identify David Lee, Chief Executive of PPG Shanghai, and set forth his relationship to
Applicant.

ANSWER:

Dated: June 19, 2007 7 775/0(_/\ —
Johfi W. Mcllvaine '
Registration No. 34,219 .
J. Matthew Pritchard
Registration No. 46,228

THE WEBB LAW FIRM
700 Koppers Building

436 Seventh Avenue
Pittsburgh, PA 15219
Telephone: (412) 471-8815
Facsimile: (412) 471-4094

Attorneys for Opposer

-11-




CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of OPPOSER’S FIRST SET OF

INTERROGATORIES DIRECTED TO APPLICANT was served via First Class Mail, this

19™ day of June, 2007 upon the following counsel for Applicant:

Jeffrey M. Furr, Esq.

‘Furr Law Firm
2622 Debolt Road
Utica, OH 43080
| It i ——
@tut{)mey for Opposer
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Opposition No. 91175449
Opposer,

\2
PPG DIRECT MERCHANT, INC.
Applicant.

OPPOSER’S FIRST SET OF REQUESTS FOR
PRODUCTION OF DOCUMENTS AND THINGS

Pursuant to Rule 34 of the Federal Rules of Civil Précedure and 37 CF.R. § 2.120
Opposer, PPG Industries Ohio, Inc. (“PPG™), through its counsel, hereby propounds to
Applicant, PPG Direct Merchant, Inc. (“PPG Direct™), the following Requests for Produétion of
Documents and Things. Applicant is requested to provide its written reply to this Request for
Production of Documents and Things within thirty (30) days of service hereof and to produce the
documents and things requested within thirty. (30) days of service hereof at the offices of
Opposer’s counsel, THE WEBB LAW FIRM, 700 Koppers Building, 436 Seventh Avenue,

Pittsburgh, PA 15219,

L INSTRUCTIONS AND DEFINITIONS

A. These requests for production require responses which are complete and accurate
as of the date when such responses are made.

B. These requests for production are continuing in character so as to require
Applicant to supplement its responses if it becomes aware of any document-or thing responsive

to these requests that Applicant has not yet produced.




C. As used herein, the following definitions apply:

1. Communication. The term “communication(s)” means the

information that has been transmitted (in the form of facts, ideas, inquiries or otherwise),
regardless of the means utilized.

2. Document.  The term “document(s)” has the meaning ascribed to it in
Fed. R. Civ. P. 34(a), and includes, but is not limited to, every writing or record of every type
and description tha‘; is or has been in the possession, control or custody of Applicant or of which
‘Applicant vhas knowledge, including without limitation: originals, drafts, masters and copies of
writings, including handwritings and printed, machine-readable matter, computer files and typed
or other graphic, or photographic matter. A document bearing any notation not a part of the
original text is to be considered a separate document. A draft or non-identical copy is a separate
document within the meain'ng of this term;

3. Data. The term “data® shall mean any facts, documentsA or
communications, oral or otherwise, of which Applicant has knowledge, information or belief.

4. Applicant and PPG Direct.  The terms “Applicant” and “PPG Direct”

shall mean, PPG Direct Merchant, Inc. and, where applicable, its officers, directors, employees,
stockholders, trustees, partners, predecessors, divisions, corporate parent, subsidiaﬁes, affiliates
and agenté, both domestic and foreign. The term “Applicant” also includes any and all
predecessors of PPG Direct Merchant, Inc. Terms “Applicant” and “PPG Direct” shall include
any foreign officers, directors, employees, stockholders, trustees, partners, predecessors,
divisions, corporate parent, subsidiaries, affiliates and agents.

5. Opposer. The term “Opposer” shall mean PPG Industries, Inc. and/or

PPG Industries Ohio, Inc. and, where applicable, its officers, directors, employees, stockholders,




trustees, partners, predecessors, divisions, corporate parent, subsidiaries, affiliates and agents.
The term “Opposer” also includes any and all predecessors of PPG Industries Inc. and/or PPG
Industries Ohio, Inc.

6. Person. The term “person” shall include, without limitation, any
natural person or any business, business association, business entity, partnership, corporation,
legal or governmental entity.

7. And and Or. The connectives “and” and “or” shall be construed broadly,
both conjunctively and disjunctively to bring within the scope of the discovery requests all
responses that might otherwise be construed to be outside of its scope.

8. Date. The term “date” shall mean the exact day, month and year, if
ascertainable, or if not, the best approximation, including the temﬁoral relationship to other
events.

9. Opposer’s Mark. The term “Opposer’s Mark” includes the mark “PPG”

and all extensions, derivatives, variant spellings and logos thereof.

10.  Applicant’s Marks. The term “Applicant’s Marks” includes the marks

“PPG” for Trademark Application Serial No. 78/824,456 and “PPG and Design” for Trademark

Application Serial No. 78/824,477, as well as all extensions, derivatives and variant spellings.

IIL. REQUESTS FOR PRODUCTION OF DOCUMENTS AND THINGS

Applicant is hereby requested to produce for inspection and/or copying by Applicant, or
to cause copies to be provided to Applicant, the documents specified herein to the extent that
such documents and things are in the possession, custody and control of Applicant or Applicant’s

attorneys.




Request No. 1

Those documents and things requested to be identified in Opposer’s First Set of
Interrogatories.
Request No. 2

Exemplary documents and things showing actual use by Applicant or any of Applicant’s

affiliates, subsidiaries, corporate parents, agents or representatives of Applicant’s Marks.

Request No. 3

Exemplary advertising and/or promotional materials used or intended to be used for the
products sold under Applicant’s Marks by Applicant or any of Applicant’s affiliates,

subsidiaries, corporate parents, agents or répresentatives.

Request No. 4

Documents which disclose the territorial area, both domestic and foreign in which
Applicant offers its products and/or services in connection with the terms “PPG” and/or “PPG
and Design”, and the length of time during which each such product has been marketed in each
territory.

Request No. 5

Documents which disclose representaﬁve customers in each trade channel through which

Applicant’s products are or will be sold or otherwise offered in connection with the terms “PPG”

and/or “PPG and Design”.




Request No. 6
Exemplary labels and/or other packaging materials which bear Applicant’s purported

“PPG” and/or “PPG and Design” marks.

Reguest No. 7

All documents which relate to any instances of actual or possible confusion, mistake,
deception or association of any kind resulting from Applicant or Applicant’s affiliates,
subsidiaries, corporate parents, agents or representatives use of the terms “PPG” and/or “PPG

and Design” in connection with its products and/or services.

Request No. 8
All documents which relate to or constitute any formal or informal trademark searches or

investigations which relate to the term “PPG” and/or “PPG and Design”.

Request No. 9
All non-privileged d.()cuments prepared for use in this proceeding, including any

communications with any expert witness or research firms.

Request No. 10

All non-privileged documents relating to Applicant’s trademark Application Serial Nos.

78/824,456 and 78/824,477.




Request No. 11

All organizational charts setting forth Applicant’s corporate structure, both domestic and

foreign, including, but not limited to affiliates, parent companies, subsidiaries or divisions.

Reguest No. 12

All ternal organizational charts, setting forth officer and employee hierarchies,

departments, committees and/or divisions of Applicant, both domestic and foreign.

Request No. 13

All documents referring or relating to any business plans or marketing plans of Applicant
including but not limited to any such plans used in connection with raising capital for Applicant

or any of Applicant’s affiliates.

Request No. 14

All documents referring or relating to adoption and/or registration of Applicant’s

- corporate name, “PPG Direct Merchants, Inc.”
























































































